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January 25, 2010  
BRANNAN LAWSUIT continues.  Last week’s edition presented the first part of the Shack West, L.L.C. (Shack West) Reply Brief in Support of Its Motion to Intervene (Reply Brief).  The remainder of the brief was lengthy and contained detailed impact measurements that Brannan Sand & Gravel (Brannan) has adamantly if not obsessively tried to downplay and ignore throughout the entire application process.  


Last week’s edition left the reader with this ominous aspect of the case:  “Once the special use permit is granted, Shack West will be unable to prevent the damage that the quarry will cause, and that damage will be irreparable.”  


Beginning where we left off last week, in Missouri-Kansas Pipe Line Co. v. United States (citation omitted), the Colorado Supreme Court held that there is a “distinction between parties seeking intervention who are interested outsiders and those who own property adjacent to the subject property.”  The Court cited with approval: 
“But where the enforcement of a public law also demands distinct safeguarding of private interest by giving them a formal status in the decree, the power to enforce rights thus sanctioned is not left to the public authorities nor put in the keeping of the district court’s discretion.”  


Shack West made note of Brannan’s and the Wolf Parties’ inability to accept that the Gilpin County Zoning Regulations applies to its application for a special use permit.  The requirement referred to by Shack West is that in order to obtain a special use permit, Brannan had to establish that the MMRR Quarry was in harmony with the character of the surrounding neighborhood, and would promote the health, safety and welfare of Gilpin County.  

Shack West then presents information that was developed during the application process by Gilpin County and Brannan identified as “various impact measurements in order to determine whether the MMRR Quarry application could meet the requirements in the previous paragraph.  The impact measurements included traffic, air quality, groundwater, drainage (water quantity and quality), noise, visual impacts, ground vibration, wildlife and socio-economic impacts.  

Shack West’s principal member manager, Dr. Estella B. Leopold, testified throughout the application process and presented evidence as to the impact of the measurements on her property.


Point of Information:  This writer was in attendance at the various public hearings/meetings held in regard to this application.  Brannan stated numerous times, on numerous issues throughout the process, that “it found no evidence to believe . . .” Need it be pointed out that such a response in no way addresses the “science” of the quarry application and the reality of the issues at hand, nor does it demonstrate any method of mitigating the most damaging of the impacts previously mentioned (traffic, noise, etc.)  In this writer’s opinion, it certainly does demonstrate the lack of ability and expertise of Brannan’s experts to recognize reality.

The following are the points Dr. Leopold made in her testimony before the Planning Commission and the Board of County Commissioners, and included in Shack West’s Reply Brief in the lawsuit to protect its interests:

· Dr. Leopold’s ownership of the property spans more than 40 years;

· The property is under a conservation easement and is the site of a pioneer cabin she refers to as “Shack West Cabin,” a cabin that has been preserved “as it was at the time of the first European settlement of the area in the early 1900s;”  

· The property has “open space,  streams, forested land, meadows, rock outcrops and natural and relative natural habitat and ecosystems of significant educational and public benefit to the people of Gilpin County and the State of Colorado;”  

· The property contains “important natural habitat for elk, deer, bear, mountain lion, golden eagle and other raptors, other species of birds and numerous other types of wildlife;” 
· The truck traffic (414 vehicles per day) would create more congestion, pitted windshields and more accidents;  
· Brannan’s air quality expert acknowledged that “diesel exhaust emission would occur over a wide area covering the proposed quarry and the haul/access roads,” and that “by Brannan’s own expert, air quality levels will be exceeded; due to its proximity to the MMRR Quarry, “Shack West’s air quality will be affected more than other property owners in Gilpin County . . . that if Brannan is successful in this litigation, Shack West will not be able to protect its air quality interest;”
· Noise created in the early days of the quarry will be most significant when mining of the topmost benches takes place, and will exceed permitted noise decibel standards.  Shack West voiced concern about Brannan’s admission that “the proposed quarry will involve ripping and blasting of the land and rock, drilling and excavation of earth and rock, rock crushing and processing and truck hauling;”  
· Shack West included this quote from Brannan’s Application:  “Here the dozers and rock drills would not always be shielded by any natural terrain.  There are several locations, especially to the west, where there is a direct line of sight to the property line;” 
· Shack West notes this noise will not stop at the quarry’s boundary.  Shack West’s property is located at the Northwest corner of the quarry and that portion of Shack West’s property is the location of the golden eagle’s nest which will be endangered as will other wildlife species;  

· Shack West seeks to make sure that evidence is presented on the issue of negative affect on wildlife in the area that the quarry will cause, an issue that initially was not of concern to Gilpin County; 
· Brannan’s wildlife expert’s admission of the “habitat used by mule deer, elk and bighorn sheep will be lost as year round habitat.”  Shack West reiterates additional admissions by Brannan’s expert that there is an active golden eagle nest on the Northeast facing cliff in the Northwest corner of the proposed quarry site; the golden eagle needs suitable forage habitat, the proposed quarry area is undoubtedly used by the golden eagles and the proposed quarry will disturb this forage habitat.  
· The Shack West property is habitat for a “broad selection of mammals and passerine birds;” especially abundant are hummingbirds which “the intensity of the blasting at the quarry will definitely impact the reproductive capacity and range of these small birds;” 
· Shack West quotes Brannan’s wildlife expert “. . . development of open lands result in direct habitat loss; displacement of resident wildlife; direct mortality of smaller, less mobile wildlife species; and in some cases, fragmentation of remaining undeveloped habitats,” an impact the expert states is insignificant, even though every single species mentioned will be impacted by the proposed quarry;  
· Dr. Leopold’s testimony pointed out the inconsistency of such an opinion, that based on her knowledge and experience, wildlife is easily spooked, that wildlife in the area will be significantly impacted if the proposed quarry were to be permitted, and that Shack West “has a particular interest in protecting the wildlife on its property, an interest that is “separate and distinct from the interest of Gilpin County;”
· Shack West/Dr. Leopold’s testimony addressed “the inadequacies of Brannan’s Reclamation Plan not only that it will not sustain wildlife and not be property re-vegetated, but also that it will be a permanent eye sore and an unnatural scar on the landscape; also noted is that the proposed quarry site is in a Visual Character Preservation Area (identified in the Gilpin County Master Plan). “Brannan admits that the proposed quarry will be vis[a]ble in areas within Gilpin and Jefferson Counties and along State Highway 119;” and
· Even though Brannan claims economic benefits for Gilpin County, Shack West and others affected by the proposed quarry dispute that claim, even though Gilpin County itself may not agree – not only would there be no economic benefit, but there would be adverse impacts.
Shack West continues with support of reasons for permissive intervention by citing Colorado Rules of Civil Procedure 24(b) and 106, “. . . anyone may be permitted to intervene in an action . . . (2) when an applicant’s claim or defense and the main action have a question of law or fact in common.”  
In regard to this point, the ruling by the Colorado Supreme Court in Roosevelt v. Beau Monde Co., cited in Herzog v. City of Pocatello, (citations omitted) is presented again:  

“We are of the view that appellants’ defense and the main action have a question of law in common and that appellants have sufficient interest in the matter in litigation to entitle them to intervene.”  (citation omitted)  


Shack West closes it reply brief by citing Colorado Rule of Civil Procedure 57 which was explained in the January 11 edition of Eye On Gilpin County.  In its fourth claim for relief, Brannan seeks declaratory relief which Shack West states “would vitiate the standards and requirements set forth in Section 6.1 of the Gilpin County Zoning Regulations.”  


For reference, Brannan’s fourth claim for relief asked the court to render Section 6.1 of the Gilpin Zoning Regulations meaningless.  Brannan’s reason was that if all else fails, fall-back on rationality – “if Section 6.l of the Gilpin County Zoning Regulations applies to Brannan – then that section is impermissibly vague, and therefore, unconstitutional as applied to the MMRR Quarry.”  (Writer’s comment/opinion:  Used when the lawyers cannot come up with any valid reason.)  
Shack West as an owner of property immediately adjacent to the proposed MMRR Quarry property, summarizes its reasons:  

· Direct interest in this zoning matter;

· Has an interest in protecting the benefits derived from being within a Forestry zone in Gilpin County, and being assured that the Zoning Regulations are properly applied; and
· Will be adversely affected by a declaratory judgment that renders the Section 6.1 meaningless.  

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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